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1. Introduction 
1.1. Background 
 
The latest VAT rules are regulated in the Recast VAT Directive. The Member States of the EU 
are obliged to comply with these rules. The Directive regulates subject and scope1, territorial 
scope2, taxable persons3 and what is to be considered a taxable transaction4, exemption5 and 
deduction6. Further practical information can be found from ECJ case law. 
 
Importation of goods means the entry into the Community of goods which are not in free 
circulation7 from third countries or third territories. “Third territories” means those territories 
which form and do not form part of the customs territory of the Community and to which the 
RVD is not applicable. These territories are - a) Mount Athos; (b) the Canary Islands; (c) the 
French overseas departments; (d) the Åland Islands; (e) the Channel Islands – forming part of 
the customs territory. Not forming part of the customs territory - (a) the Island of Heligoland; (b) 
the territory of Büsingen; (c) Ceuta; (d) Melilla; (e) Livigno; (f) Campione d'Italia; (g) the 
Italian waters of Lake Lugano8. 
 
 This thesis deals with VAT on importation, how it works, when and where the chargeable event 
occurs, who pays and what rate. 
 
The question of preventing double taxation or non-taxation in light of implementing VAT on 
import will also be discussed. The problem with VAT on importation in relation to centralized 
customs clearance and areas which need to be improved as mentioned in the Green Paper will be 
described at the end of the thesis.  
 
1.2. Aim of the study 
 
The aim of this study is to investigate four recent cases on VAT and importation (Case C-7/08; 
Case C-230/08; Case C-435/03; Case C-305/03) and future prospects. To examine the VAT 
situation for temporary importation arrangements, rules on importation under TIR (Transport 
International Routier), exemptions of small consignments in the EU in terms of liability, 
exemption, possibility to deduct and movement of goods from the place of importation. A 
distinction between ATA Carnet (Admission Temporaire – Temporary Admission) and TIR 
Carnet will be provided, as well as a taxation of confiscated and stolen goods (the example given 
is that at cigarettes and tobacco products) The purpose is to determine whether the rules and 
VAT rates for importation distort or threaten to distort competition vis-à-vis local manufacturers.  
 
1.3. Problems 
 
The questions of the study are:  
1. Which country is entitled to charge VAT and excise duty on illegal importation? 
2. What conditions should be met for using reduced rates for certain kinds of importation? 
                                                 
1 Title I RVD  
2 Title II, RVD 
3 Title III, RVD 
4 Title IV, RVD 
5 Title IX, RVD 
6 Title X, RVD 
7 RVD, article 30 
8 Article 6 of the RVD 
 5 
3. What are the main difficulties in implementing a centralized model in paying VAT on 
importation? 
4. Should seized goods illegally imported /stolen goods be taxed? 
5. Is a grouped consignment of goods is exempt for VAT purposes where an individual 
parcel is under the threshold set by Council Directive 2006/79/EC of 5 October 2006 on the 
exemption from taxes of imports of small consignments of goods of a non-commercial 
character from third countries?  
 
1.4. Material and method 
 
The most commonly applied method for judicial research in general is a traditional legal 
dogmatic method. This descriptive and analytical technique will be used in this master thesis.  
This shall be achieved by first exploring the basic concepts of VAT on importation in RVD. 
Then the rules on temporary admission/importation, rules on importation under TIR and 
exemptions of small consignments (customs and VAT) will be examined with a focus on the 
case law: the ECJ`s judgements with AG opinions. A lack of case law concerning problems on 
VAT on importation shows, in one hand, that provisions are quite clear and work well enough. 
On the other hand, it suggests that businessmen try to come to an amicable agreement and do not 
want to have questions referred to ECJ as to a huge time and money consuming. Finally, present 
problems with VAT on importation will be explored (through the Consultation about Centralized 
Customs Clearance) and compared against what areas need to be improved through the Green 
Paper on the future of VAT. 
 
1.5. Limitation 
 
In this thesis the author will try to summarise, systematize and analyse provisions from RVD 
which deal with VAT on importation, especially the rules on temporary admission/importation, 
rules on importation under TIR and exemptions of small consignments.  
 
Present problems concerning VAT on importation were found in the Report on the outcome of 
the consultation on ''simplification of VAT collection procedures in relation to centralized 
customs clearance" which was published in January 2011 by European Commission. After 
analysis of case law (4 cases) it will be described what solutions have been proposed by 
European Commission in the Green Paper. 
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2. Temporary importation 
 
General 
 
The regime allows the importation into the Community territory of certain goods subject to total 
or partial relief from the payment of import duties and VAT on condition that they will be 
presented or used for a specific purpose and will be re-exported within the time limit set by the 
authorities. Under this scheme fall goods for display or use at an exhibition, fair, congress, or 
other event; professional equipment; teaching aids and scientific, medical, surgical, laboratory 
equipment and sports equipment; materials used for dealing with aftermath of disasters; packing 
an certain other items including goods which have no economic impact. Special measures apply 
to the means of transport and containers9.  
 
Time constraints  
 
The customs authorities determine the period within which goods placed under the temporary 
admission procedure must be re-exported or placed under a subsequent customs procedure. 
Article 163 of Modernized Custom Code (MCC) sets the maximum period of 24 months (which 
can be extended for a reasonable duration) during which goods may remain under the temporary 
admission procedure for the same purpose and under the responsibility of the same authorization 
holder. The amount of import duties in respect of goods placed under the temporary admission 
procedure with partial relief from import duties shall be set at 3 % of the amount of import duty 
which would have been payable on those goods had they been released for free circulation on the 
date on which they were placed under the temporary admission procedure10. 
 
The temporary importation procedure with total relief from VAT on import is granted for goods 
temporarily imported into the customs territory in a particular situation having no economic 
effect. Importation on an occasional basis of goods whose value is less than 22 Euro is 
considered a particular situation having no economic effect (small consignments)11. 
 
Goods benefiting from the temporary importation scheme may be put into free circulation, 
consumed, destroyed, or distributed free of charge to the public at an event. But the nature of 
such goods and products used at exhibitions and similar events must correspond to the nature of 
the event, the number of visitors and the extent of the exhibitor`s participation in such events. 
The benefit does not apply to alcoholic beverages, tobacco or fuels used on such occasions12.  
 
 
Termination 
Temporary importation arrangements are discharged when the goods are exported out of the 
Community or are placed under warehouse, free-zone or external Community transport 
arrangement13.  
 
ATA Carnet 
 
                                                 
9 MCC , articles 163-172; Dominik Lasok “The trade and customs law of the EU”, third edition, p.299; 
10 MCC, article 165; 
11 COUNCIL REGULATION (EEC) No 918/83, article 27; 
12 Dominik Lasok “The trade and customs law of the EU”, third edition, p. 300 
13 Customs Convention on the A.T.A. Carnet for the temporary admission of goods, articles 6-8; 
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The ATA (Admission Temporaire - Temporary Admission) is a system allowing the free 
movement of goods across frontiers and their temporary admission into a Customs territory with 
relief from duties and taxes. The terms ‘temporary importation’ and ‘temporary admission’ are 
the same. Temporary admission means the allowing for goods to be transported into EU, 
temporary importation – the name of the whole process of placing goods under special 
conditions. The goods are covered by a single document known as the ATA Carnet (Admission 
Temporaire - Temporary Admission) that is secured by an international guarantee system. 
Temporary admission carnet (ATA Carnet) has been established as an international customs 
document available in respect of goods subject to temporary exportation for exhibitions, fairs 
and goods used as commercial samples. It serves as a declaration (a “single document”) of 
temporary exportation, temporary importation and transit. The issue of ATA Carnet is regulated 
by ATA Convention for the temporary admission of goods (18th December 2004) and Istanbul 
Convention on temporary admission (26 June 1990).  
 
Thanks to this system, the international business community enjoys considerable simplification 
of Customs formalities. No import duties or taxes are collected for the temporary importation of 
goods covered by the system since internationally valid security has been established by the 
national associations issuing the ATA carnets. These national associations are approved by 
Customs and are affiliated to an international guaranteeing chain administered by the 
International Bureau of Chambers of Commerce (IBCC). The ATA carnet is the document most 
widely used by the business community for international operations involving temporary 
admission of goods.  
 
Benefits 
 
Practical benefits of the ATA system for the business community: 
• the ATA carnet system (ATA Convention and Istanbul Convention) is beneficial to all 
parties, traders and travelers as well as Customs; 
• the ATA carnet replaces national Customs formalities for temporary admission or transit, 
thus saving costs in clearing goods at each frontier; 
• any duties and taxes that may come due are guaranteed merely by the presentation of the 
carnet and its acceptance by Customs offices.  There is therefore no need to furnish a 
cash deposit or other forms of security; 
• the ATA carnet covers the transport of goods in Customs transit while en route to or 
returning from a country of temporary importation and, where applicable, within that 
country; 
• for the period of validity of the ATA carnet (normally one year), the goods can be 
temporarily imported under the same carnet in the Customs territories of as many 
Contracting Parties, and as often, as the carnet holder wishes; 
• the seals affixed or the identification of the goods by a Customs office can be recognized 
by the Customs offices of other Contracting Parties where the goods subsequently pass.  
This facilitates Customs controls and saves the carnet holder time when the goods cross 
frontiers;  
The practical advantages of this system are reflected in the increasing number of Contracting 
Parties.  The ATA Convention is currently applied by 63 Contracting Parties and the Istanbul 
Convention by 39 Contracting Parties. 
 
Non-compliance 
 
In the event of non-compliance with the conditions of temporary admission, when the goods are 
released, stolen, not re-exported or found broken the question about tax liability emerged. The 
question therefore arises of whom is liable to pay VAT and excise duties, at what rate and in 
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which territory. Issuing associations (an association approved by the Customs authorities of a 
Contracting Party for the issue of A.T.A. carnets in the territory of that Contracting Party) 
indicate on the cover of the A.T.A. carnet the countries in which it is valid and the names of the 
corresponding guaranteeing associations14. “Guaranteeing association” means an association 
approved by the Customs authorities of a Contracting Party to guarantee to pay import duties in 
the territory of that Contracting Party. Article 6 of the ATA Convention oblige each guaranteeing 
association to undertake to pay to the Customs authorities of the country in which it is 
established the amount of the import duties and any other sums payable in the event of non-
compliance with the conditions of temporary admission, or of transit, in respect of goods 
introduced into that country under cover of A.T.A. carnets issued by a corresponding issuing 
association. It shall be liable jointly and severally with the persons from whom the sums 
mentioned above are due, for payment of such sums. So in the event of non-compliance with the 
conditions of temporary admission (release/stealing/breaking) VAT and excise duties are paid by 
the person (owner of the goods) jointly with the guaranteeing association in the Member State 
where goods are presented. When it is not possible to establish in which territory an irregularity 
occurred, it is deemed to have been committed in the territory of the Contracting Party where it 
is detected15. 
 
Guarantees 
 
The liability of the guaranteeing association shall not exceed the amount of the import duties by 
more than ten per cent. Customs authorities do not in any circumstances require from the 
guaranteeing association payment of the import duties if a claim has not been made against the 
guaranteeing association within a year of the date of expiry of the validity of the carnet16. 
Therefore, the standard VAT rate is applicable in cases when taxes should be paid.  
 
Payment 
 
Goods under temporary admission procedure should be re-exported before the end of ATA 
Carnet’s validity. The Customs authorities control the movement of temporary imported goods. 
However, if the goods stay in a contracting Member State what would happened? At first, 
Customs office declares that the goods are not re-exported in time. Second, they inform the 
guaranteeing association and claim to pay import duties. Third, the guaranteeing association has 
a period of six months from the date of the claim in which to furnish proof of the re-exportation 
of the goods under the conditions laid down in the Convention or of any other proper discharge 
of the A.T.A. carnet. Fourth, if such proof is not furnished within the time allowed the 
guaranteeing association forthwith deposits, or pays provisionally, such sums (VAT and duties). 
This deposit or payment becomes final after a period of three months from the date of the deposit 
or payment. During the latter period the guaranteeing association may still furnish the proof 
referred to in the preceding paragraph with a view to recovery of the sums deposited or paid17.  
 
Evidence of re-exportation of goods imported under cover of an A.T.A. carnet is provided by the 
re-exportation certificate (the re-exportation counterfoil completed and stamped) completed in 
that carnet by the Customs authorities of the country into which the goods were temporarily 
imported18. The Customs authorities of the country of importation may, even if the period of 
validity of the carnet has already expired, accept as evidence of re-exportation of the goods any 
documentary proof (particulars, certificate, etc) that the goods are outside that country. 
                                                 
14 ATA Convention, article 4 
15 ATA Convention, article 5 
16 ATA Convention, article 6 
17 ATA Convention, article 7; 
18 ATA Convention, article 8;  
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Temporarily admitted goods (including means of transport) may be re-exported through a 
Customs office other than that through which they were imported19. In any case in which the 
Customs authorities of a Contracting Party waive the requirement of re-exportation of certain 
goods admitted into their territory under cover of an A.T.A. carnet, the guaranteeing association 
shall be discharged from its obligations only when those authorities have certified in the carnet 
that the position regarding those goods has been regularized. 
 
When goods temporarily imported cannot be re-exported as a result of a seizure, other than a 
seizure made at the suit of private persons, the requirement of re-exportation shall be suspended 
for the duration of the seizure. The Customs authorities, so far as possible, notify the 
guaranteeing association of seizures made by them20.  
 
Temporary admission may be terminated with the agreement of the competent authorities, by 
placing the goods (including means of transport) in a free port or free zone, in a Customs 
warehouse or under a Customs transit procedure with a view to their subsequent exportation or 
other authorised disposal. Temporary admission may be terminated where goods have been 
seriously damaged by accident or force-majeure21 (goods can be taxed/ abandoned or destroyed).  
 
Like in tax matters between tax offices in different Member States, the Contracting Parties 
communicate to one another and exchange the information.  
 
Case C-305/03 Commission v. UK 
  
A recent case C-305/03 Commission v. UK deals with a temporary admission/importation.  
 
Opinion of Advocate General Kokott concerning the case Commission v. UK was delivered on 
24 February 2005. The case also deals with the implementation of reduced rate of tax on 
importation of works of art, collectors' items and antiques when participation in public auction of 
goods subject to temporary importation arrangements. Also an issue of how an auctioneer's 
margin is taxed.  
 
The centre of the European art trade is in London, England. It is not uncommon for works of art, 
collectors’ items and antiques (‘works of art’) to be brought into the United Kingdom from non-
member countries temporarily for the sole purpose of being auctioned by an auction house and 
then exported to non-member countries again. The import and supply of the goods remain free of 
value added tax if they are subjected to the special customs arrangements for the temporary 
importation of goods into the Community22. However the lack of clarity as to the extent of those 
special arrangements existed. The general time period is set at one year, which can be extended. 
De jure works of art are not imported for VAT purposes. However, the goods are regarded to be 
re-exported in time declared in ATA Carnet (document which proves the temporary admission). 
Otherwise, Customs authorities will claim to pay all import duties (VAT and customs duty) from 
the guarantor (guarantee association) jointly with the owner. A whole amount of VAT and excise 
duties has to be levied, but not exceed more than 10% from the amount of the import duties.   
 
The Commission of the European Communities asked the Court to declare that, by applying a 
reduced rate of value added tax  to the commission received by auctioneers on the sale by 
auction of works of art, imported under the arrangements for temporary importation, the United 
                                                 
19 Istanbul Convention, article 11; 
20 Istanbul Convention, article 12; 
21 Istanbul Convention, article 14; 
22 Case C-305/03 Opinion of AG, par. 1,2 
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Kingdom of Great Britain and Northern Ireland had failed to fulfil its obligations under Articles 
2(1), 5(4)(c), 12(3), and 16(1) of the Sixth Council Directive 77/388/EEC of 17 May 197723. 
 
It is proposed by the ECJ that the transfer of ownership in works of art imported with a view to 
sale, at a time when those works are still subject to arrangements for temporary importation with 
total exemption from import duty should be treated as neither a supply of goods nor a supply of 
services. However, after the selling such of goods through the auction they (the goods) are 
definitively imported into the European Community and VAT should be paid at a reduced rate 
(including the auctioneer’s profit margin). ATA Carnet is discharged. Excise duties and VAT are 
paid in the final Member State, to which works of art are transported, as it is not clear before the 
auction if goods would be sold and who may purchase them. The final destination is not known 
before the sale. Importation is effected in the Member State in the territory of which the goods 
are removed from those arrangements 
  
The Advocate General Kokott pointed out that fiscal authorities should charge value added tax 
on the importation if the work of art is not taken to a non-member country again after the 
auction, but imported definitively into the Community. The auctioneer retains a certain 
percentage (between 7% and 20%) as commission (‘seller’s commission’). In addition to the 
price, the buyer generally also has to pay a premium to the auctioneer (‘buyer’s premium’). In 
English case-law and legal writing, the auctioneer is therefore regarded as the agent of the seller 
until the hammer falls and thereafter as the agent of the buyer. The taxable amount is the auction 
price (‘hammer price’) including the auctioneer’s commission. Formally, the standard rate of tax 
applies. However, the taxable amount was deemed to be reduced in accordance with Article 
11(B)(6) of the Sixth Directive, so that the effective rate of tax was 5%24. 
 
Kokott did not treat an auction as a single event. There was an importation of goods followed by 
a supply within the country. The auctioneer’s margin was part of the consideration for the supply 
and should be subject to the standard rate. Advocate General also suggested that works of art 
should be evaluated before importation. The classification for tax purposes of the auction 
transactions at issue depends essentially on whether the auctioneer sells the works of art in his 
own name or in someone else’s name. The practice in the United Kingdom creates competitive 
advantages for local auction houses. 
 
Advocate General Kokott proposed that the ECJ should have ruled that the United Kingdom, by 
having applied a reduced rate of value added tax to the commission paid to auctioneers on the 
sale by auction in the auctioneer’s own name of works of art, antiques and collectors’ items 
which had been imported under temporary importation arrangements, had failed to fulfil its 
obligations under Articles 2(1), 5(4)(c) and 16(1) of the Sixth Council Directive 77/388/EEC of 
17 May 1977. The ECJ after hearing the opinion agreed with AG and declared abovementioned 
statement in its decision.  
 
The Court proposed to draw a distinction between that part of the auction price which 
corresponds to the auctioneer’s commission and that which corresponds to the customs value of 
the imported goods. The former thus constitutes the taxable amount for the sale by auction, 
levied at the standard rate, while the latter corresponds to the customs value of the goods which 
is subject to value added tax on imports and levied at an effective reduced rate25.  
 
Fiscal neutrality should be ensured between transactions relating to goods placed under the 
temporary admission/importation and subsequently imported on the one hand, and those 
                                                 
23 Case C-305/03, the ECJ Judgement, par. 1 
24 Case C-305/03 Opinion of AG, par. 23, 24 
25 Case C-305/03, the ECJ Judgement, par. 43; 
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concerning goods which are already within the territory of the Community, on the other. 
Otherwise it can be treated as discrimination and avoidance of paying customs duties and VAT.  
 
The main question in this dispute was whether the auctioneer’s profit margin on the sale of 
works of art imported under the arrangements for temporary importation must be taxed at a 
standard rate26. It is also important to tax two transactions separately: the importation and the 
sale. The ECJ emphasised that article 16 (1) of the Sixth Directive should be regarded to avoid 
double taxation. The sale by auction of works of art under the arrangements for temporary 
importation, followed by importation into the territory of the Member State concerned, must be 
regarded as a transaction effected within the territory of the country and must be taxed as such27. 
 
The case concerns the issue of using reduced rates for certain kinds of importation – temporary 
importation of works of art. The decision by the ECJ contains a lot of extensive provisions 
dealing with this discussable question (7 pages out of 12 of the document). The Court cited the 
articles from national legislation (UK VAT Order, article 3 - the transfer of ownership in works 
of art imported is treated as neither a supply of goods nor a supply of services), Customs Code 
(articles 576, 582 - the customs value of imported goods shall be the transaction value), 
Community legislation – Sixth Directive (articles 2, 11B, 12(3), 14, 16 - the taxable amount shall 
be the value for customs purposes, taxable amount includes taxes, duties and levies, the supply 
of goods or services and transfer of goods is subject to VAT). National law should subordinate to 
Community law (Sixth Directive and Customs Code). However article 3 of the VAT Order 1995 
provides that the transfer of ownership in works of art imported with a view to sale, at a time 
when those works are still subject to arrangements for temporary importation with total 
exemption from import duty in accordance with the relevant provisions of the Customs Code, 
should be treated as neither a supply of goods nor a supply of services. It did not suit to article 2 
of the Sixth Directive where a supply of goods/services or the importation of goods is taxed.  
 
When entering the Community the price of the work of art which will be sold by auction has to 
be set. It can be the value for customs purposes or the transitional value. The open market value 
is usually higher, otherwise it should be no sense to import it and pay VAT and other duties. 
VAT is paid on that taxable amount, but if the “hammer price” will be higher, the dealer should 
pay extra tax as a difference between the first price and the final one. Moreover, it can be 
difficult to trace the future movement of works of art (have they left the Community or not).  
 
It is not clear why the auctioneer’s margin is confident. It can be considered as a remuneration of 
a taxable person. Every economic activity for consideration is taxed. So the activity of the centre 
of the European art trade in London is subject to VAT in accordance with profit obtained (20% 
in the UK).  
 
The author agrees with the ECJ (par. 42) and Advocate General to draw a distinction between the 
sale by auction and the importation and to tax the two transactions separately. The first one 
constitutes the taxable amount for the sale by auction and levied at the standard rate; the second 
corresponds to the customs value of the goods which is subject to VAT on imports and levied at 
an effective reduced rate.  
 
As a taxable amount of a work of art is brought within the invoice, it can be difficult for tax 
authorities to assess a real value and levy a proper quantity of VAT. From undervalued goods the 
Revenue loses funds every year. According to the concept of VAT, the tax is levied on the final 
consumer, so the transaction for business or private purpose should be taken into the 
consideration.    
                                                 
26 Case C-305/03, the ECJ Judgement, par. 24; 
27 Case C-305/03, the ECJ Judgement, par. 49 
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The explanations of AG are very clear, especially about temporary importation arrangements, 
where goods de jure have not been imported while they are being auctioned. However, there is 
nothing said about which document is proven that goods are in the EU under special temporary 
importation. There is an ATA Carnet which permits to import the goods for a certain period of 
time.  
 
Not clear, on the other hand, the position of auctioneer (can be as agent of the seller and the 
buyer) and the classification of the premium. Is it remuneration for the service (taxed) or a 
buying commission (not taxed)? Rules for auction houses should be the same in EU and do not 
create competitive advantages for local auction houses.  
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3. Rules on importation under TIR 
 
General 
 
Rules on importation under TIR (Transport International Routier) are set in Modernized Customs 
Code (MCC) and TIR Convention (signed at Geneva on 14 November 1975). Only about 40 
articles of MCC are currently applicable, the rest of it will come into force from the 24th of June 
2013. The articles the author will make reference below are the same with Customs Code 1992. 
TIR Convention facilitates the international carriage of goods by road vehicle.  Transit is 
distinguished on external and internal transit. Under the external transit procedure, non-
Community goods may be moved from one point to another within the customs territory of the 
Community without being subject to import duties. Under the internal transit procedure, 
Community goods may be moved from one point to another within the customs territory of the 
Community, and pass through another territory outside that territory, without any change in their 
customs status28. In order to better understanding the rules on importation under TIR, the rules 
for movement imported goods from third countries to the Community are discussed below.  
 
Movement of goods 
 
Goods brought into the Community customs territory are, from the time of their entry, subject to 
customs supervision29. Such goods must be immediately conveyed to a customs office or to a 
free zone if the goods are to be brought into that free zone either by sea or air or by land without 
passing through another part of Community territory30. The holder of goods under customs 
supervision may, with the permission of the customs authorities, at any time examine the goods 
or take samples, in particular in order to determine their tariff classification, customs value or 
customs status31.  
 
The person responsible for carriage of the goods following entry into the Community must 
inform the customs authority that the goods have arrived (“presentation of the goods”)32. Goods 
brought into the customs territory of the Community shall be covered by an entry summary 
declaration33 - the act whereby, before or at the time of the event, a person informs the customs 
authorities, in the prescribed form and manner that goods are to be brought into the customs 
territory of the Community. The entry summary declaration shall be lodged using an electronic 
data-processing technique, or in exceptional circumstances, customs authorities accept paper-
based entry summary declarations, provided that they apply the same level of risk management 
as that applied to entry summary declarations made using a computerised system and that the 
requirements for the exchange of such data with other customs offices can be met34. The aim of 
the declaration is to identify the goods.  
 
Goods presented to customs may be unloaded or transshipped from the means of transport 
carrying them solely with the permission of that authority. However, such permission shall not 
be required in the event of an imminent danger necessitating the immediate unloading of all or 
part of the goods. The customs authorities must immediately be informed accordingly. The 
customs authorities may at any time require goods to be unloaded and unpacked for the purpose 
                                                 
28 MCC, art 144-145 
29 Article 91, MCC 
30 Article 92, MCC 
31 Article 91, MCC 
32 Article 95, MCC 
33 Article 87, MCC 
34 Article 88, MCC 
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of examining them, taking samples or examining the means of transport carrying them. Goods 
presented to customs shall not be removed from the place where they have been presented 
without the permission of the customs authorities35. 
 
Goods presented to customs shall be assigned to a customs-approved treatment and may be 
placed under any of the following categories of special procedures: 
(a) transit, which shall comprise external and internal transit; 
(b) storage, which shall comprise temporary storage, customs warehousing and free zones; 
(c) specific use, which shall comprise temporary importation and end-use; 
(d) processing, which shall comprise inward and outward processing. 
 
All goods intended to be placed under a customs procedure, have to be covered by a customs 
declaration appropriate for the particular procedure36. The customs declaration shall be lodged 
using an electronic data-processing technique with an electronic signature or other means of 
authentication. The customs authorities may accept a paper-based customs declaration, or a 
customs declaration made orally or by any other act whereby goods can be placed under a 
customs procedure37. Articles from 108 to 116 of Modernized Custom Code regulate this matter, 
which are quite clear from a legal point. Importers are not obliged to use agents to make a 
customs declarations and de facto monopoly of customs agents is incompatible with Community 
Law38.  
 
Once the customs administrations have ascertained how a given product is to be classified and 
once they are in possession of the information required to determine their valuation and origin, 
they are usually in a position to determine what customs duties and VAT, if any, are chargeable. 
From the moment the importer discharged any such duties, and provided that he does not 
infringe any Community quota, he is free to market his goods in any of the Member States. Then 
the customs authorities shall release the goods. Goods which can not be released (banned/time 
limits expired/ no documentation) are subject to confiscation or sale39.  
 
TIR rules 
 
TIR Operation means the part of a TIR transport that is carried out in a Contracting Party from a 
Customs office of departure or entry (en route) to a Customs office of destination or exit (en 
route). The goods can be transported by several means of transport – by rail, sea or air. The 
Convention is also applicable in situation where at least one means of transport is vehicle 
(journey is made by road). The document which ensures the transportation of goods through the 
Community is called TIR Carnet. The guaranteeing association ensures to pay the import/export 
duties and taxes, together with any default interest, in case of non-compliance of TIR rules. 
Guarantor is liable jointly and severally with the person from whom the sums are due, for 
payment of such sums.  
 
An association issues TIR Carnet only to persons, whose access to the TIR procedure has not 
been refused by the competent authorities of Contracting Parties in which the person is resident 
or established40. The jurisdiction of a Member State, where the violation of rules occurred in 
connection with TIR operation is applicable. The Danish case (C-230/08,) about taxation of 
smuggled cigarettes will be regarded below considering the responsibility of a guarantor and the 
                                                 
35 Article 96, MCC 
36 Article 104, MCC 
37 Article 107, MCC 
38 Case C-323/90 Commission v Porugal, 1992 
39 Dominik Lasok “The trade and Customs Law of the EU”, 1998, pp. 302-303. 
40 TIR Convention, Article 6 
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territory in which the liability for VAT purposes and import duties occurs. The guaranteeing 
association bears all the risks concerning a breaking, destroying or stealing of the goods. 
However, the liability of the guarantor is limited according to article 8 of the Convention. The 
maximum sum which may be claimed from the guarantor association per TIR Carnet is 
determined on $50 000 and $200 000 in the case of transport of tobacco and alcohol or if the 
threshold level exceeded.  
 
The liability of guarantors to the authorities of the country where the Customs office of departure 
is situated commences at the time when the TIR Carnet is accepted by the Customs office. The 
liability covers the goods enumerated in the TIR Carnet and goods contained in the sealed 
container. The competent authority first requires payment from the person directly liable and 
then making a claim against the guaranteeing association.  
 
TIR Carnet 
 
The TIR Carnet has the period of validity after which the Carnet may not be presented for 
acceptance at the Customs office of departure.  
 
The transporting of goods is carried out by an equipped road vehicle (lorry). The container has to 
be sealed and may not contain concealed spaces where goods may be hidden. Customs inspectors 
have a right to check the trailer. No special customs documents and guarantee are required in 
respect of the temporary importation of a road vehicle or a container under cover of the TIR 
procedure. However, the lorry (and container) should be re-exported once the TIR operation has 
been completed.  
 
The TIR Carnet is valid for one journey only and may involve several Customs office of 
departure and destination. The TIR Carnet may only be presented to Customs offices of 
destination. The time limit may be fixed and road vehicle required by the authorities.  
 
TIR Carnet and ATA Carnet have similarities and distinctions. Resemblance between two 
documents is that they have temporary nature, so are discharged after expiring a certain period of 
time. Both carnets are ensured by guarantee associations in case of incompliance with the rules. 
The documents are signed and approved by customs authorities. However, the distinction in the 
liabilities by the TIR and ATA Carnets set. Under TIR rules the competent authority first 
requires payment from the person directly liable and then making a claim against the 
guaranteeing association. If the rules are infringed under ATA Carnet the guarantor pays import 
duties and only then has a right to claim a half of the sums paid from the person from whom the 
sums mentioned above are due, for payment of such sums. The liability for violation TIR rules is 
limited to $50 000 by one carnet, while is not restricted by ATA Carnet. The main purpose of 
ATA Carnet is to declare that certain goods are imported temporarily with the particular 
intention (fair, exhibition, auction, etc), after which they are re-exported. TIR Carnet is obliged 
that only the lorry (and container) should be re-exported once the TIR operation is completed. 
The goods are supposed to be unloaded in a final Member State. TIR Carnet may contain up to 
four Member States through which the goods can be transported.  
 
Case 230/08 
 
The Danish case 230/08 Dansk Transport og Logistik v. Skatteministeriet deals with rules on 
importation under TIR.   
 
Advocate General V. Trstenjak gave her opinion on 3 September 2009. In relation to transport 
operations with a TIR carnet, once the goods which have been introduced unlawfully into the 
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customs territory of the Community have gone beyond the area in which the first customs office 
inside that territory is situated, it is less likely that they will, accidentally, be discovered in the 
course of spot checks. Consequently, there is a high risk that such goods will end up forming part 
of the economic networks of the Member States41.  
 
The interpretation of the terms ‘seizure’ and ‘confiscation’ were given by Advocate General. 
‘Seizure’ of the goods is to be understood as action by the competent authorities to assume actual 
physical control of the goods in order to keep them safe and prevent them from physically 
entering the economic networks of the Member States. Seizure and confiscation are successive 
measures and confiscation is a more restrictive measure than seizure. Even if they are two 
separate measures, they may in practice take place simultaneously42.  
 
Which country is entitled to charge VAT and excise duty on illegal importation? This case (C-
230/08) deals with seized goods when they were imported into the one Member State (Denmark) 
through another state of the Community (Germany). The reference was made in the context of a 
dispute between Dansk Transport og Logistik (‘DTL’) and the Skatteministeriet (Danish 
Ministry of Taxation) concerning the levying of customs duty, excise duty and value added tax 
claimed by the customs and tax authorities on cigarettes in connection with TIR transport 
operations for which DTL had issued TIR carnets and acted as guarantor43. A large quantity of 
cigarettes hidden in the semi-trailers which were not enumerated in the TIR carnets. Those goods 
were brought illegally into Community customs territory from Poland (2000 was not in EU) 
through Germany to Denmark.  
 
One of the main question arisen is to determine the Member State in which the customs debt is 
incurred and VAT and excise duty become chargeable (Germany or Denmark?).  
 
The second issue about an extinction of customs and tax debts upon seizure and destruction by 
the authorities of a Member State when the goods are unlawfully brought into the customs 
territory of the Community and how it relates to the principle of neutrality and fairness of 
levying taxes and duties when goods are not supplied/consumed (the final consumer pays VAT 
and business have a right to deduction or refund and are not influenced by the tax).  
 
A situation in which goods which are detained by the local customs and tax authorities when 
introduced into the customs territory of the Community in the area in which the first customs 
office is situated at the external border of the Community, and are simultaneously or 
subsequently destroyed by those authorities, without having left their possession44, is covered by 
the concept of goods which are ‘seized and simultaneously or subsequently confiscated’ in point 
(e) of the first paragraph of Article 86 of Regulation (EC) No 450/2008 of 23 April 2008 
establishing the Community Customs Code (Modernized).  
 
The competence to recover customs duty, excise duty and VAT must be analysed separately45. 
The competence to recover the customs debt, is incurred ‘at the place where the events from 
which it arises occur’46. So, the German authorities are competent to recover the customs debt, 
even if the unlawful introduction of the goods was detected subsequently in the territory of 
another Member State. The competence to recover VAT results from a combination of Articles 
7(2, the place of import of goods) and 10(3, chargeable event) of the Sixth Directive. Like 
                                                 
41 Case C-230/08, AG Opinion, par. 102 
42 Case C-230/08, AG Opinion, par. 110 
43 Case C-230/08, Judgement of the ECJ, par. 2 
44 Official Journal of the European Union, 19.06.2010, C 161/4, p.2 
45 Case C-230/08, Judgement of the ECJ, par. 102 
46 Modernized Custom Code, article 55, par. 1 
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customs duties, VAT became chargeable in the Member State where the goods were unlawfully 
introduced and the German authorities are competent to recover that tax47. However, the Danish 
authorities are competent to recover the excise duty, provided that those goods are held for 
commercial purposes. It is for the national court to determine whether that condition is satisfied 
in the dispute.  
 
The ECJ has ruled that, in principle, customs duty, excise duty and VAT are not to be levied on 
smuggled goods which have been seized and simultaneously or subsequently destroyed by the 
respective authorities in the area in which the first customs office is situated at the external 
border of the European Union. In order to lead to the extinction of the customs debt, the seizure 
of goods unlawfully introduced into the customs territory of the Community must take place 
before those goods go beyond the first customs office situated inside that territory48. A customs 
debt on importation or exportation is extinguished where goods liable to import or export duties 
are seized and simultaneously or subsequently confiscated49. Excise duty is extinguished in the 
same way as customs duty. Goods seized by the local customs and tax authorities must be 
regarded as not having been imported into the Community, with the result that the chargeable 
event for excise duty on them does not occur. On the other hand, the ECJ declared that, in the 
event that the goods are seized and simultaneously or subsequently confiscated by the authorities 
once they have gone beyond the area in which the first customs office within the territory of the 
European Union is situated, the customs debt is not extinguished under such circumstances. Just 
as for the customs debt, VAT and excise duty are chargeable on these goods. 
 
Many legal provisions were analysed in this case concerning illegal importation and how to tax 
these transactions (chargeable event/ place of chargeability/ custom debt incurred). Some of 
them are out of date according to the current legal situation or modernized. Rules of law about 
chargeable event have dual meaning and are not clear from the first view. Council Directive 
92/12/EEC of 25 February 1992 says that goods seized by the local customs and tax authorities 
on their introduction into the territory of the Community and simultaneously or subsequently 
destroyed by those authorities, without having left their possession, must be regarded as not 
having been imported into the Community, with the result that the chargeable event for excise 
duty on them does not occur. Contrary to the statement mentioned above, Regulation No 
2913/92 (art. 84, 98) proclaimed that where goods are seized after their unlawful introduction 
into that territory, namely once they have gone beyond the area in which the first customs office 
inside that territory is situated, and simultaneously or subsequently destroyed by those 
authorities, with the result that the chargeable event for excise duty on those goods occurs and, 
consequently, the excise duty on them becomes chargeable. So, the chargeable event for the 
goods illegally imported either occurs or does not occur. The conflict of laws is seen here.  
 
The contradictions can be seen between interpretations of articles 2(2), 7, 10(3) of the Sixth 
Directive 77/388/EEC of 17 May 1977  where goods are regarded as not having been imported 
into the Community, with the result that the chargeable event for value added tax on them does 
not occur and, consequently, that tax does not become chargeable and the second subparagraph 
of Article 10(3) in conjunction with Article 16(1)(B)(c) - the chargeable event for value added 
tax occurs and that tax is chargeable, even if those goods are subsequently placed under a 
customs warehousing procedure.  
 
On the one hand, custom duty, excise duty and VAT should be levied on smuggled goods, which 
have been seized and simultaneously or subsequently destroyed by the respective authorities, as 
these goods (cigarettes) would be released/market (distribute through the economic channels of 
                                                 
47 Case C-230/08, Judgement of the ECJ, par. 111 
48 Case C-230/08, Judgement of the ECJ, par. 50 
49 Article 86, par.1e , Modernized Custom Code 
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the states) in the first Member State (Germany) and a taxable person would get an extra profit 
without paying taxes (the customs debt is not extinguished, however). On the other hand, the 
ECJ has ruled that, in principle, customs duty, excise duty and VAT are not to be levied on 
smuggled goods (in Denmark) in the area in which the first customs office is situated at the 
external border of the European Union (in Germany). The term of passing imported goods 
beyond the border of the Community is essential for the purpose of VAT to become chargeable.  
 
The author completely agrees with the ECJ`s decision to levy excise duty, VAT and customs 
duties on smuggled cigarettes. Payment can be regarded as a punishment for undertaking which 
illegally imported excise goods. Moreover, selling tobacco and alcohol products is very 
profitable for a State as more than half of the price are taxes, excise duties, customs duties etc, 
which fill the Budget, while the cost price is low. It is proclaimed that high value of these goods 
is set with the purpose to take care about citizens’ health. But the only reason is money which a 
country may get. Member States are interested in producing and selling their own brands of 
cigarettes, alcohol and beer products more than to import such goods. The prices for tobacco and 
alcohol products are five times higher in Sweden in comparison with Russia, Romania or Poland. 
But it does not mean that in Sweden there are less smokers or people who drink beer. Quite the 
contrary, Sweden is the county where it is consumed the greatest amount of litres of alcohol per 
head. It seems that “forbidden fruit is sweetest”.  
 
Case C-435/03 
 
A close nature of smuggled goods for the purpose of VAT and excise duties has stolen goods. A 
case C-435/03 British American Tobacco International Ltd v. Belgian State deals with a taxation 
of stolen tobacco products stored in a tax warehouse. To be precise – about a possibility to 
refund VAT unfair paid as goods have not been released.  
 
The reference was made in the course of proceedings between British American Tobacco 
International Ltd (‘BATI’) and Newman Shipping & Agency Company NV (‘Newman’) and the 
Belgian State concerning payment of value added tax (VAT) on manufactured tobacco stored in 
a tax warehouse and declared missing as a result of thefts50. The theft of goods does not 
constitute a supply of goods for consideration within the meaning of Article two of Sixth 
Directive 77/388 and therefore cannot as such be subject to value added tax. The circumstance 
that the stolen goods are subject to excise duty does not affect that conclusion51. VAT must be 
paid before the goods are released. Excise duty shall become chargeable at the time of release for 
consumption (any departure, including irregular departure, from a suspension arrangement) or 
when shortages are recorded which must be subject to excise duty.  
 
Five questions were asked to the Court, concerning the meaning of the term “supply of goods” 
(without a consideration and transfer of the right from the owner, stolen/ contrabanded goods); if 
they were subject to VAT and excise duties; about the prepayment of VAT (tax stamps). This 
case has similarities with the case Logistik v Skatteministeriet, where illegally imported 
cigarettes were ‘seized’ and simultaneously or consequently ’confiscated ’. In these two 
situations there were no ‘supply of goods’ within the meaning and a purpose of articles 2, 5, 10 
of the Sixth Directive. The concept of levying VAT is supposed that the tax is paid by the final 
consumer, which has been seen neither in case when goods had been stolen nor in case where 
goods had been confiscated and destroyed.  
 
                                                 
50 Case C-435/03, Judgement of the ECJ, par.2 
51 Case C-435/03, Operative part, par. 42 
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The difference between the two cases is in the commence of the moment of a release of the 
goods. Smuggled cigarettes were introduced in the Community and passed through the customs 
procedure, so were taxed. A stolen consignment of tobacco products has not been placed on the 
market, so the release has not been started. But taxes and excise duties for cigarettes in Belgium 
and the Netherlands are paid beforehand. Seals and stamps have to be bought in advance and 
labeled on the boxes. The fair claim of BATI and Newman to reimburse excise duty and VAT 
paid should be satisfied by the Court. The ECJ, however, ruled that the goods were free only of 
VAT and not of excise duty.  
  
Importation of goods means the entry into the Community of goods which are not in free 
circulation. ‘Warehouses other than customs warehouses’ shall, in the case of products subject to 
excise duty, mean the places defined as tax warehouses by Article 4(11) of Directive 
2008/118/EC and, in the case of products not subject to excise duty, the places defined as such 
by the Member States52. Not all warehouses other than customs warehouses are tax warehouses. 
However stolen goods are still subject to excise duty. The Belgian Government argued that VAT 
was to be levied at the same time as excise duty, before the chargeable event for the tax 
occurred. Those measures thus relate to the time at which VAT becomes chargeable (when the 
goods are delivered or imported), so as to make it coincide with the time at which excise duty is 
levied. However special measures were adopted for tobacco products in order to facilitate 
monitoring of the charging of VAT - when the manufacturer or importer purchases the tax 
stamps, VAT is to be paid by the consumer at the same time as excise duty.  
 
Under tax warehousing procedure goods were taxed and VAT became payable after they had left 
the warehouse (not before). Article 163 RVD provides that if the goods cease to be covered by 
the arrangements or situations referred above, thus giving rise to importation, the Member State 
of importation must take the measures necessary to prevent double taxation. However, the 
cigarettes were stolen from the warehouse, so have not left it which is why should not be taxed.  
 
In Belgium, VAT is refundable when a claimant proves that no taxable transaction has taken 
place after the theft. AG Maduro called the requested proof ‘probatio diabolica’, a requirement to 
achieve impossible proof and continued with the question whether theft of excise goods as such 
can be covered by the concept of the ‘supply of goods’ for consideration53. According to the AG, 
the theft of tobacco products from a tax warehouse cannot be treated as a ‘supply of goods’ for 
consideration. The view that a person who has been robbed must pay VAT is not tenable. Not the 
theft, but the supply of stolen goods should be equalized to illegal importation.  
 
The entrepreneur had not received any consideration, as goods had not been sold (in case Hong 
Kong Trade the service without receiving a consideration was free of VAT). A non-existent 
transaction can not be taxed. Sufficient proof for committing the crime should be shown. The 
theft was reported to the police and if the thieves were caught they would pay all the fines and 
VAT to the Revenue. The thieves possibly introduced the goods into the distribution chain in the 
Community. A theft (like a concept of a ‘gift’) is considered per se to be a supply of goods for 
consideration and is subject to tax, and hence that a new chargeable event not provided for in the 
Sixth Directive has in fact been created. The  question of who should pay the tax, however, is 
subject to discuss.  
 
The issue about chargeable event in regard of goods illegally imported plays a pivotal role in the 
ocean of European VAT. Adopting clear law provisions in determining which Member State is 
entitled to charge custom duties, excises and VAT is an immediate task for European lawmaking 
institutions. The exchange of information between tax authorities and Customs in different 
                                                 
52 Article 154  of the Sixth Directive 2006/112/EC 
53 Terra/Kajus, ‘A guide to the EU VAT Directives’, 2010, p.413-414 
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Member States should be quicker and more operative as goods are transported not only by land, 
but by air and by sea.  
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4. Exemptions of small consignments  
 
Law  
 
A question about the exemption from taxes of imports and customs duties of small consignments 
of goods is regulated by Recast VAT Directive, article 143(b); by Council Directive 2006/79/EC 
of 5 October 2006 on the exemption from taxes of imports of small consignments of goods of a 
non-commercial character from third countries; by Council Regulation (EEC) No 918/83 of 28 
March 1983 setting up a Community system of relieves from customs duty.  
 
General exemptions 
 
Under the EU Treaty, Common Customs Tariff duties are normally levied on all goods imported 
into the EU. The Regulation sets out the cases in which relief is to be granted when goods are 
imported into the EU (released for free circulation) or exported from it. Many categories of 
goods are eligible for relief from import duties. The goods concerned can be summarised as 
follows:  
1. Personal property  
• the personal property of people transferring their normal place of residence from a third 
country to the EU for at least 12 consecutive months; 
• goods imported on the occasion of a marriage. Such relief is available only to people 
who have been resident outside the EU for twelve consecutive months and can present 
proof of marriage; 
• personal property inherited by people resident in the EU. 
2. Household furnishings  
• household goods and furnishings imported by people resident outside the EU for the 
purpose of furnishing a secondary residence in the EU; 
• clothing, study materials and furniture of students coming to study in the EU. 
3. Consignments of little value, consignments of a non-commercial nature and capital goods  
• consignments of a value not exceeding 22 Euro, except for alcohol, tobacco, perfumes 
and toilet waters; 
• small consignments of a non-commercial nature sent by private persons in third 
countries to private persons in the EU. The Regulation sets specific quantitative limits 
per consignment of alcohol, tobacco, perfumes and toilet waters. For other products the 
value is limited to 45 Euro; 
• capital goods and other equipment belonging to a firm definitively ending its activities in 
a third country and moving to the EU. The goods must have been used by the firm for 
twelve months before ceasing the activity in question; 
• goods contained in the personal luggage of travellers coming from a third country, 
provided they are of a non-commercial nature. The Regulation sets quantitative limits per 
traveller for tobacco, alcohol and perfumes. Other goods are limited to a value of 175 
Euro. 
4. Agricultural, biological, chemical, pharmaceutical and medical products  
• agricultural, stock-farming, bee-keeping, horticultural and forestry products obtained by 
EU citizens; 
• seeds, fertilisers and products for treatment of soil and crops intended for use by a third 
country's farmers in EU territory adjoining that third country; 
• laboratory animals and biological or chemical substances intended for research; 
• therapeutic substances of human origin and blood-grouping and tissue-typing reagents; 
5. Other categories   
• educational, scientific and cultural materials and scientific instruments and apparatus; 
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• goods for charitable or philanthropic organisations and articles intended for the blind 
and other disabled persons; 
• honorary decorations or awards, gifts received in the context of international relations 
and goods to be used by monarchs or heads of state; 
• goods imported for trade promotion, examination, analysis or testing; 
• consignments sent to organisations protecting copyrights or industrial and commercial 
patent rights, tourist documentation and miscellaneous documents and articles. 
 
Any consignments made up of goods of negligible value dispatched direct from a third country 
to a consignee in the Community is admitted free of import duties. ‘Goods of negligible value’ 
means goods the intrinsic value of which does not exceed a total of Euro 22 per consignment54. 
The ECJ in case C-7/08 Vaessen interpreted this rule as not precluding grouped consignments of 
goods, with a combined intrinsic value which exceeds the value threshold of 22 EUR, but which 
are individually of negligible value, from being admitted free of import duties, provided that 
each parcel of the grouped consignment is addressed individually to a consignee within the 
European Community. In fact the Court allowed to unite parcels in a big consignment of goods 
and import it to the territory of EU free of taxes and import duties through the intermediary. 
However, it is the opinion of the author  not to grant a relief from import duties to that 
transaction as it constituted business-to-business  transaction, while the core meaning and the 
nature of article 27 is to give relief from taxes for business-to-customer or customer-to-customer 
transactions (‘consignee in the EU’). The positive moment it can be seen in uniting goods in one 
consignment is that it is resulted in lessen the administrative work for processing and filling in 
the individual declarations. Administrative simplification explains the necessity of existence 
intermediary undertakings in Switzerland and the Netherlands. Customer-to-customer 
importation of goods in small consignments is exempted under Directive 2006/79/EC.  
 
Goods in small consignments of a non-commercial character sent from a third country by private 
persons to other private persons in a Member State are exempted on importation from turnover 
tax and excise duty55. Imported goods eligible for exemption from turnover tax and excise duty 
are those: 
• of a non-commercial character sent in small consignments from Non-EU Member 
Countries; 
• sent by private persons to other private persons in a Member State of the European 
Union (EU). 
To be considered of a non-commercial character, the consignment must: 
• have a total value of EUR 45 or less; 
• be of an occasional nature; 
• contain only goods intended for the personal or family use of the consignees; 
• be sent by the sender to the consignee without payment of any kind. 
 
The following goods, which are subject to quantitative import restrictions: 
• tobacco products (50 cigarettes, 25 cigarillos, 10 cigars or 50 grams of smoking 
tobacco); 
• alcohol and alcoholic beverages ; 
• perfumes (50 grams) or toilet waters (0.25 litre or eight ounces); 
• coffee (500 grams) or 200 grams of coffee extracts or essences); 
• tea (100 grams) or 40 grams of tea extracts or essences, 
are exempt from turnover tax and excise duty. 
 
                                                 
54 Council Regulation (EEC) No 918/83, art. 27 
55 Directive 2006/79, article 1. 
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If the adjustment of the amount of the Community exemption results in a change of less than 5% 
when converted into national currency, the Member State concerned may maintain the existing 
amount as expressed in national currency. This Directive applies only to private persons and is 
not regulated the issue of business-to-business transactions when goods of negligible value are 
transported to the company (see the case C-7/08).  
 
For the purpose to prevent tax evasion linked to imports and avoid double taxation of certain 
transaction connected with importation Council Directive 2009/69/EC was adopted and signed 
on 25th of June 2009 by the Council (after proposal from the Commission, and opinion of the EU 
Parliament and European Economic and Social Committee) and came into force from the first 
January 2011. Member States designed anti-tax fraud strategy implemented at Community level, 
especially for tax fraud in the field of indirect taxation, in order to make the same rules for all the 
states.  
 
The importation of goods is exempt from value added tax if followed by a supply or transfer of 
those goods to a taxable person in another Member State. The conditions under which that 
exemption is granted are laid down by Member States. Experience, however, shows that 
divergences in application are exploited by traders to avoid payment of VAT on goods imported 
under those circumstances56. Otherwise, the supply of goods would be taxed twice, in a transit 
state and a state of the final destination. So, to prevent this and prove the intention of a taxable 
person to transport goods through the transit territory (ATA, TIR Carnet) the RVD was amended 
by Council Directive 2009/69/EC. In order to prevent the exploitation it is necessary to specify, 
for particular transactions, at Community level, a set of minimum conditions under which this 
exemption applies.  
 
The exemption provided only if at the time of importation the importer has provided to the 
competent authorities of the Member State of importation at least the following information:  
(a)  his VAT identification number issued in the Member State of importation or the VAT 
identification number of his tax representative, liable for payment of the VAT, issued in the 
Member State of importation;  
(b) the VAT identification number of the customer, to whom the goods are supplied in 
accordance with Article 138(1), issued in another Member State, or his own VAT identification 
number issued in the Member State in which the dispatch or transport of the goods ends when 
the goods are subject to a transfer in accordance with Article 138(2)(c). Two persons are jointly 
liable for the VAT loss if it occurred (when a missing customer did not report the supply to the 
tax office);  
(c)  the evidence that the imported goods are intended to be transported or dispatched from the 
Member State of importation to another Member State.  
However, Member States may provide that the evidence referred to in point (c) be indicated to 
the competent authorities only upon request57.  
 
Case C-7/08 
 
The case C-7/08, Har Vaessen Douane service BV v. Staatssecretaris van Financiën (the 
Netherlands) deals with the exemption of small consignments.  
 
Opinion of Advocate General Kokott was delivered on 23 april 2009 concerning the case C-7/08, 
Har Vaessen Douane service BV v. Staatssecretaris van Financiën (the Netherlands). The dispute 
                                                 
56 Par. 3, Council Directive 2009/69/EC 
57 Article 1(3), Council Directive 2009/69/EC 
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was about the relief from import duties (VAT) of consignments of goods of negligible value 
(“small consignments”).  
 
By this order for reference the Hoge Raad der Nederlanden (Supreme Court of the Netherlands) 
seeks an interpretation of Article 27 of Council Regulation (EEC) No 918/83 of 28 March 1983 
setting up a Community system of reliefs from customs duty and VAT, which provides for relief 
to be granted where goods of negligible value are dispatched from a third country to the 
Community. The question is essentially whether and under what conditions that exemption also 
covers the grouped dispatch and customs declaration of a large number of individual parcels 
which fall only individually below the maximum limit provided for in the provision58. 
 
AG emphasised that the relief should apply only where the consignments in question were 
dispatched directly from a third country to a natural or legal person in the Community and not to 
be placed under another customs procedure prior to their entry for free circulation. Those goods 
were admitted free of import duties, but not excluded from customs duties.  
 
Goods of negligible value mean goods the intrinsic value of which does not exceed a total of 
Euro 22 per consignment. The dispatched goods contained low value parcels of CDs and tape 
cassettes. Merchandise were transported to the consignee`s partner (distribution centre) in the 
Community and then to final consumers. The declaration was accompanied the movement of 
goods, amended by lists of the individual consignees of the individual parcels and of the amount 
for which they were invoiced. It was evident that the value of the goods in the individual parcels 
did not exceed EUR 22. The Netherlands authorities refused Har Vaessen the relief claimed.  
 
The wording of the exemption laid down in Article 27 of Regulation No 918/83 is broadly 
formulated. It does not limit either the group of consignors or of consignees other than by the 
geographical criterion. The wording of Article 27 thus also covers individual consignments 
which are transported and declared together with other individual consignments59. Two questions 
arisen: who is the ‘consignee’ of such a grouped consignment (the final individual consumers or 
the intermediate Dutch undertaking); the spirit and purpose of the article provided an exemption 
for importation of goods of small value. 
 
AG thought that the Commission was right to state that the final addressees of the parcels were 
to be regarded as the consignees (final consumers). PTT is merely an intermediate station in the 
Netherlands. A multi-link transportation chain suits to the core meaning of the exemption. 
‘Administrative simplification’ as the purpose of the exemption might cover only situations 
where the administrative costs of declaration are higher than the amount owed in customs duty. 
Joint declaration also brings about an administrative simplification for the customs authorities 
where the information is brought together in one application.  
 
The Netherlands Government took the view that ECI’s behaviour constituted abuse in so far as 
from the very beginning it had aimed to pay no value added tax on the goods. The Netherlands 
Government submitted that in order to benefit from relief from value added tax ECI first had 
transported the goods from the Netherlands into Switzerland, with a view to having them 
delivered from there to its customers in the Netherlands. That behaviour resulted in distortions of 
competition, as consignors which dispatched the goods to their Dutch customers directly from 
the Netherlands were required to pay value added tax. In order to prevent such abuse, Article 27 
of Regulation No 918/83 must be given a narrow interpretation in such a way that no relief from 
customs duties is granted in situations like the present case60.  
                                                 
58 Case C-7/08, Opinion by AG, par.1 
59 Case C-7/08, Opinion by AG, par. 21 
60 Case C-7/08, Opinion by AG, par. 53 
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With regard to value added tax, the refusal of a tax advantage is lawful where the transactions 
concerned result in the accrual of a tax advantage, the grant of which would be contrary to the 
purpose of those provisions, and it is apparent from a number of objective factors that the 
essential aim of the transactions concerned is to obtain a tax advantage. Obtaining tax advantages 
in a manner which constitutes an abuse of rights may be countered.  
 
The first chamber of the ECJ agreed with the AG opinion and on the 2nd of July 2009 ruled that 
Article 27 of Council Regulation (EEC) No 918/83 of 28 March 1983 setting up a Community 
system of reliefs from customs duty, did not preclude grouped consignments of goods, with a 
combined intrinsic value which exceeds the value threshold of 22 Euro, but which are 
individually of negligible value, from being admitted free of import duties, provided that each 
parcel of the grouped consignment was addressed individually to a consignee within the 
European Community. The fact that the contractual partner of those consignees was itself 
established in the European Community was not relevant where the goods were dispatched 
directly from a third country to those consignees61.  
 
The case deals with the exemption on importation of goods of small consignments. The 
Netherlands Government took the view that ECI’s behaviour constituted abuse in so far as from 
the very beginning it had aimed to pay no value added tax on the goods. I consider that this 
behaviour confirms a good tax planning procedure with the goal of minimizing the tax liability. 
There was nothing illegal to group all the goods in one big delivery and have dispatched them to 
the Community. Moreover, administrative burden both for a consignor and custom authorities 
became less as only one (joint) declaration was presented on the border (‘administrative 
simplification’).  
 
The main purpose for lawmakers to adopt the provision about “small consignments dispatched 
by letter or parcel-post directly from a third country to a natural or legal person in the 
Community” was to allow a person to make a present or to buy rare goods, which is difficult to 
find in their own state free of VAT. Commercial undertakings are not enabled to benefit from 
this provision. A payment for delivery has to be exercised and added to the price of the item.  
 
According to the threshold, whether this should be the individual consignment value or the 
cumulative value of the shipment the author agree with AG Opinion and the ECJ decision, that 
the import value calculated on a consignment basis. However on the basis that this result would 
lead to distortion of competition the AG suggested a couple of options of how the Netherlands 
could tackle this problem. The first was amending domestic legislation under Article 22 of 
Directive 83/181 (as amended by Article 88/331) or applying the principle of abuse (par. 51-56 
AG Opinion). In general, Advocate General plays a special role within the Court of Justice of the 
European Communities. He is neither judge nor prosecutor, yet he assists with each case and 
delivers his opinions on questions. The task of the AG is to submit “opinions” to the Court in the 
form of proposals for the Court decisions based on a fully independent and non-partisan survey 
of the questions of law raised in the case concerned. The opinions are an integral part of the oral 
procedure of the Court and are published together with the judgment in the Court reports. AG 
can only influence judgments through the strength of the argument in their opinions; they are not 
involved in any deliberations or voting on the judgment62. So it is a prerogative of the Court to 
decide which articles should be applied and how they are interpreted in deciding the case, and 
not an AG’s function.   
 
                                                 
61 Case C-7/08 Judgement of the ECJ, par. 50 
62 Terra/Kajus, A guide to the EU VAT Directives, 2010, p.87. 
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The chain of transportation is important for granting the relief from VAT of importation (direct 
delivery or through the intermediaries). A placement of goods under another customs procedure 
can result of taxation the importation. However a spirit and purpose of the exemption bear a 
theoretical basis for this case and further disputes.  
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5. Problems arisen in Consultation about centralized 
customs clearance 
 
The Commission published the Report on the outcome of the Consultation on ''simplification of 
VAT collection procedures in relation to centralized customs clearance" on January 2011 in 
Brussels.  The public consultation was launched on 24 July 2010 with a deadline for comments 
of 30 October 2010. In total 39 replies were received. The replies came from a large variety of 
businesses (manufacturing, IT companies, freight companies, express carriers and tax advisors) 
and business associations (representing national and international level) located in 10 different 
Member States, with most of the replies coming from Germany and the UK63. The Commission 
identified two main issues to be addressed in the area of VAT.  
 
Firstly, it should be analysed whether import VAT obligations need to be centralized. In a 
centralized model, the importer would submit all the import VAT related data to the Member 
State of authorization and this Member State would transfer it to the relevant Member State. On 
the contrary, in a decentralised model the importer would submit this data directly to the 
Member State of importation.   
 
Secondly, it should be settled whether VAT should be declared in the customs declaration or in a 
separate form such as an import VAT declaration. 
 
The vast majority of the respondents were in favour of the centralized model. The main reasons 
provided in that regards were the following:  
• the importer would communicate with the tax authorities of its own country (where he is 
established and has proper accounting staff; could communicate in its own language); 
• it would ensure harmonization of VAT rules with customs rules;   
• administrative simplification both for businesses and tax administrations; 
• centralization ensures better control of processes and helps to prevent mistakes; 
Many respondents outlined that VAT amendments are vital for centralized clearance, that 
without such amendments, the burden of VAT obligations would make centralized clearance 
inoperative and unattractive to business, and thus bring no significant advantage. 
 
As to the second issue, the vast majority of the respondents were in favour of calculating 
customs duties together with VAT. In general, the respondents were of the view that centralized 
clearance should minimise administrative burden and not create new administrative barriers. The 
main arguments for using a single declaration for customs duties and VAT were:  
• more simple to calculate the import VAT amount in the same declaration; common 
reporting helps to prevent mistakes in the calculations and makes it easier to control the 
amounts for the importer; in case of errors  it is easier to correct errors in a single 
declaration; 
• it is also easier to control for tax authorities; 
• one declaration helps to avoid double work  that could appear in case the amount of VAT 
is calculated separately; consequently it helps to avoid additional costs for the importer; 
 
VAT rules concerning import VAT payment should be unified throughout the EU as current 
rules are too complicated and lead to significant administrative expenses. The principles of VAT 
deduction should be simplified as these rules create a significant administrative burden. 
                                                 
63 From the Report about centralized customs clearance p.2 
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Postponed accounting rules currently are too complicated. Inter alia postponed accounting would 
help to prevent delays on the border related to the payment of taxes64.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
64 the Report about centralized customs clearance p.4  
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6. Proposed solutions and areas need to be improved by 
Commission in the Green Paper  
 
The objective of Green Paper on the future of VAT towards a simpler, more robust and efficient 
VAT system (European Commission, Brussels, 1.12.2010, COM(2010) 695 final) is to launch a 
broad based consultation process with stakeholders on the functioning of the current VAT 
system and how it should be reframed in the future. The financial and economic crisis has 
resulted in severe challenges for public finances in many Member States. Several Member States 
have recently increased VAT rates or are considering it, either as a reaction to the consolidation 
needs resulting from the crisis or in the context of a longer-term shift towards indirect rather than 
direct taxation. 
 
A simpler VAT system should be created which would reduce the operational cost to taxpayers 
and tax administrations, thereby increasing the net benefit to the Treasury. Moreover, the key 
role of businesses in collecting VAT must be properly recognized, since VAT is a consumption 
tax and not a tax on businesses. VAT compliance costs are a major administrative burden for EU 
business and reducing this burden would contribute significantly to increasing the 
competitiveness of European companies65.  
 
Synergies with other legislations should be provided. Efforts made to make customs procedures 
on importation easier must take account of VAT to maximise the benefits. Consistency between 
VAT law and other tax legislation, notably excise duties, could also simplify compliance for 
businesses. Internationally agreed approaches are needed to avoid double or non-taxation of 
importation (such as trading of software through the internet or music distributing online by 
checking online payments).  
 
It has been argued that the application of a single VAT rate to all goods or services would be an 
ideal solution from the point of view of maximizing economic efficiency. However, in the EU, 
the standard rate covers only about two thirds of total consumption, with the remaining one third 
subject to different exemptions or reduced rates66. At the same time, the use of reduced rates as a 
policy instrument is often advocated notably for health, cultural and environmental reasons to 
provide easier and more equal access to educational and  cultural content and incentives for eco-
innovation and knowledge-based resource efficient growth.  
 
Where public bodies are exempt or outside the scope of VAT, they have an incentive to limit 
outsourcing in order to avoid paying VAT that they cannot deduct. VAT thus becomes a factor 
influencing investment and spending decisions. The Commission recently launched a study of 
the economic and social impact of VAT on public bodies and on possible solutions. One way 
forward could be to include all the economic activities of public bodies in the scope of VAT (like 
in New Zealand and Australia) and to draw up a list of those activities to be excluded. An 
alternative would be to clarify and modernize the conditions under which public bodies can no 
longer be considered to be outside the scope of VAT67. 
 
The importer should be given a right to choose its Member State of authorization. The 
information is exchanged freely between tax authorities of Member States. It is discussed in the 
chapter five above.  
 
                                                 
65 Green Paper on the future of VAT, p.4 
66 Copenhagen Economics, Study on reduced VAT applied to goods and services in the Member States of the 
European Union, Final Report, 21.6.2007 
67 Green Paper on the future of VAT, p.10 
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To be neutral, VAT on goods and services that are used for taxed economic activities must be 
fully deductible. The risk of fraud should not be used as a reason for unduly delaying the right of 
deduction. Refund schemes for businesses established in a different Member State complicate 
and delay the actual deduction of VAT. A one-stop-shop mechanism, whereby they could offset 
the input VAT incurred in a Member State against the VAT due there, could be a solution. 
 
Goods should not be blocked at the border until duties are paid. In general, fiscal and statistical 
obligations should be dealt with after the release of goods; only safety and security checks 
should be dealt with prior to the release of the goods. The centralized model based on a Single 
Window concept should be supported by minimum record keeping and documentary 
requirements (declaration, invoice and transporting documents). 
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Conclusion  
 
For VAT purposes, imports are goods arriving from non-EU countries. As a general rule, 
imported goods are liable to VAT at the same rate as that which applies to the sale within the 
State of similar goods (one exception is works of art, antiques etc). Sometimes goods are 
imported and placed without payment of customs duty - in a free zone; under Customs 
warehousing arrangements, processing under customs control or inward processing 
arrangements; under temporary importation arrangements (e.g. temporary import of a motor 
vehicle from outside the EU, goods imported for exhibitions, professional equipment imported 
by non-residents etc.); under external transit arrangements or transhipment arrangements. This 
thesis explains exemptions mentioned above in conjunction with the decisions on four recent 
cases by the ECJ.   
 
Valuation for VAT purposes is important in respect of the importation of goods. The taxable 
amount is the value for customs purposes, determined in accordance with the Community 
provisions in force68. The value for customs purposes usually is less then open market value, 
which a customer would have to pay under conditions of fair competition to a supplier. The 
margin between two values is seen as a consideration for a trader. 
 
Historically, customs duties have been imposed on imports to equalize foreign and domestic 
prices for goods (“equalization tax”), not primarily to raise revenue. It therefore would not be 
unreasonable to impose VAT on the customs duty-inclusive price of imports. If insurance and 
freight are not included in customs value, they generally are added to the taxable value. Under 
US customs law, dutiable value does not include any separately stated cost of transportation and 
insurance for the goods to the port of importation. The European practice is to include these costs 
as part of the VAT-able value of imports69. The incidental expenses during the transportation 
within the Community must also be included in the taxable amount.  
 
The formula for calculating a taxable amount in respect of importation can be presented as: 
Customs Value + Duty + Commission + Transport and Insurance + Packing 
 
The question when VAT becomes payable is closely related to the moment of the right to 
deduction. In a VAT based on the invoice system, the VAT mentioned on an invoice is 
deductible. If the right to deduct arises earlier than VAT has been paid in by the supplier, the 
Revenue has to pre-finance VAT. The best solution seems to be to link the moment when VAT 
becomes deductible to the moment the VAT becomes chargeable using the invoice as proof70.  
 
Whether or not an importer qualifies for the deferred payment facility an import declaration must 
be made either on a hard copy of the Single Administrative Document (SAD), supported by an 
invoice and any other documents required, or electronically by Direct Trader Input (DTI), before 
imported goods can be released. If the importer is not entitled to the deferred payment facility, 
VAT must be paid before the goods are released. If the importer is entitled to the deferred 
payment facility or is availing of the agent’s entitlement in this regard, the relevant authorization 
number should be quoted. 
 
A lack of case law concerning problems on VAT on importation shows on the one hand that 
provisions are quite clear and work well enough. On the other hand, it suggests that businessmen 
                                                 
68 Article 85, RVD 
69 Alan Schenk, Oliver Oldman , “VAT : a comparative approach”, p.260 
70 Terra “A guide to the European VAT Directives” 2010, p.581 
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try to come to an amicable agreement and do not want to have questions referred to the ECJ as to 
a huge time and money consuming. 
 
The recent cases on VAT and importation have some reflections on the future. The rules on 
temporary admission/importation and applying a reduced rate for works of art became clearer. 
Provisions about a scope of liability for VAT purposes of guarantor under ATA Carnet in case of 
incompliance with the rules were interpreted by the Court.  
 
A question about the determination which Member State is entitled to charge VAT, excise duties 
and customs duties was solved in Dansk case concerning the cigarettes illegally imported into 
the Community through the territory of another State. The importance in existing well developed 
guaranteeing associations system under TIR rules proved to be positive.  
 
The issue about the commencing of the chargeable event for goods which have been stolen from 
tax warehouse was discussed in British American Tobacco case (C-435/03) and whether 
Customs office is entitled to levy taxes and duties on goods not being released.  
 
The exemption of small consignments of goods (Vaessen case C-7/08) which were united in a 
huge parcel and was imported free of taxes appears to simplify administrative process both for 
Customs office and business as a result of perfect tax planning of the undertakings.  
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